
SPANISH LAW

Spanish Immigration Law

Article 58  
→ procedures that must be followed by state security forces when returning immigrants who 
enter the country illegally. This includes:
“foreigners who are intercepted at the border or surrounding areas”.

Royal Decree 557/2011

Article 23
→ procedures that must be followed by state security forces when returning immigrants who 
enter the country illegally. This includes:
“foreigners who are intercepted at the border or surrounding areas”

Section 2 
→  duties of the Spanish Guardia Civil in these cases: take [undocumented immigrants] to the 
nearest National Police Station as soon as possible”. 

Section 3 
While the deportation papers are being drawn up at the station, the immigrant has the right to 
legal aid and an interpreter. 

Section 4 
Immigrants may be remanded in custody if they cannot be expelled within 72 hours.

Section 6a  
Pregnant women must not be deported, even when there is a deportation order, if this measure 
entails a risk to the pregnancy or the mother’s health. 
Sick people must not be deported when the deportation may pose a health risk for them. 

EUROPEAN LAW

European Convention for the Protection of Human Rights and Fundamental Freedoms

Article 3 
→ prohibits inhuman or degrading treatment

part 2 & 3
a certain number of human rights that are applicable to all migrant workers and members of their
families and outlines 

part 4 
other rights that apply only to migrant workers in regular status 

Article 22 
Among the “human rights of all migrant workers and members of their families,” the Convention 
declares that migrants “shall not be subject to measures of collective expulsion. Each case of 
expulsion shall be examined and decided individually”.
Furthermore, the text of the Convention indicates that a person can be deported “only in 
pursuance of a decision taken by the competent authority in accordance with law.”
The convention also provides a certain number of guaranties regarding cases of individual 



deportation such as notifying the concerned individual of the decision in a language that he or she 
understands, providing a written and duly founded notice “save in exceptional circumstances on 
account of national security”, informing the individual of their rights, the possibility for concerned 
individuals to “submit the reason he or she should not be expelled and to have his or her case 
reviewed by the competent authority” and the possibility of requesting the suspension of the 
deportation during this investigation.

Article 23

The Convention also covers the right of the migrant worker, “in case of expulsion,” to be informed
“without delay” of the right to appeal to “protection and assistance of the consular or
diplomatic authorities of their State of origin”, and that “the authorities of the expelling State
shall facilitate the exercise of such right.” 
→ establishes as a principle the right to contact one’s embassy 

MOROCCAN LAW

Law 02-03
(far from being in accordance with the international texts signed by Morocco and in fact contains 
guarantees that fall quite short of those provided for in the Convention on Migrants’ Rights, and 
contains provisions, such as the criminalization of migrants, that violate the principle international 
texts on human rights)
BUT: Law 02-03 provides a very precise procedure to apply in case of a deportation or return to 
the border.

Article 1
law 02-03 states that it is subordinate to the relevant international conventions

Article 4
“Any foreigner whose entry is refused has the right to inform, or to have somebody else
inform, the individual that he [or she] indicated as the person with whom he [or she] would
reside in the country, the consulate of his [or her] country, or the lawyer of his [or her] choice.”

Article 21
“The decision to remove an individual to the border“can be ordered by the administration,
by reasoned decision”.
→  cases in which a foreigner cannot justify a regular entry, “unless his [or her] status has been 
regularized following his [or her] entry”
→  if (s)he “has remained in the territory past the duration allowed within his [or her] visa”
→ if (s)he “has stayed in the territory without having requested the renewal of his [or her] 
residence permit” 
→ etc
Decisions on removals to the border must be justified. This decision can only be taken in certain 
very specific cases (illegal entry, illegal stay, refusal to renew a permit to stay, expiry of a permit to 
stay, sentence for falsification of a permit to stay, withdrawal of official acknowledgement of a 
request for a permit to stay, or withdrawal of an entitlement to stay because of a threat to public 
order).
No foreigner can be expelled to a country if he establishes that his life or liberty are threatened or 
if he will be exposed to inhumane, cruel, or degrading treatment

Article 23
“A foreigner who is subject to an order to be returned to the border can, within the 48 hours
following notification, request the cancellation of this order to the president of the administrative



court, in his [or her] capacity as the judge responsible for making the interlocutory decision.
“(…) The foreigner can ask the president of the administrative court or his [or her] representative 
to provide the assistance of an interpreter and the communication [(release)] of the case
fi le, containing the elements on the basis of which the contested decision was made, “(…) He [or 
she] shall be assisted by a lawyer if he [or she] has one. He [or she] can ask the
president or his [or her] representative to automatically appoint a lawyer.”
cannot be returned to the border before 48 hours has passed or at least before the president of 
the administrative court, if he or she has been submitted a case, has given a ruling (art. 24).

Article 24
“Once the foreigner receives notice of the order to be returned to the border, he [or she] can
immediately inform a lawyer, the consulate of his [or her] country or a person of his [or her]
choice.”

Article 25
The decision to deport can be ordered by the administration if the presence of a foreigner in
Moroccan territory constitutes a severe threat to public order  

Article 26 
explicitly excluded from any deportation id a list of protected and clearly enumerated individuals 
particularly:

− foreigners who have been married for at least a year to a Moroccan spouse
− foreigners who regularly reside in Morocco and are covered by one of the residence 

permits provided for by this law or by international conventions, who have not been 
convicted definitively to a penalty equivalent to or more than a year of imprisonment 
without suspension

− foreign women who are pregnant
− foreign minors
− stay from the age of 6
− stay for more than 10 years (legally)
− stay for more than 15 years (illegally)

That means: 
persons cannot be expelled who have not committed any infractions regarding their stay in 
Morocco
→ because their request for asylum is still being processed 
→ because they were recognized as refugees by the UNHCR
→ because their passport and visa were in order or had an entry stamp allowing for less than 
three months for countries for which a visa is not required
(Visa exemption particularly for nationals of Congo (Brazzaville), the Ivory Coast, Guinea, Mali, 
Niger and Senegal (see the list at www.maec.gov.ma))

Article 29 
“No foreigner who is pregnant or a minor may be expelled. Equally, no foreigner can be expelled 
to a country if he establishes that his life or liberty are threatened or if he will be exposed to 
inhuman, cruel, or degrading treatment.”

Article 34 [on keeping the foreigner in administrative detention]
“The foreigner shall be immediately informed of his [or her] rights, through an interpreter
if necessary.”

Article 36 [regarding confinement in a waiting zone]



“(…) During [the entire duration of his or her confinement], the concerned individual can
request the assistance of an interpreter, doctor, or lawyer and can, if he [or she] wishes to do
so, communicate with the consulate of his [or her] country or with the person of his [or her]
choice, of which he [or she] will be informed at the moment he [or she] receives notice of the
confinement order (...).”

Convention for the Protection of the Rights of All Migrant Workers and Members of their 
Families 

Article 16
 “any verification by law enforcement officials of the identity of migrant workers or members of 
their families shall be carried out in accordance with procedure established by law”.

Law 02-03 on the entry and stay of foreigners in Morocco fail to give any indication of the method 
by which identity verifications can be conducted, but also, these household arrests do not respect 
the clear methods defined by the Moroccan code of criminal procedure.

Moroccan code of criminal procedure

Article 62
→ searches cannot start “before 6 in the morning and after 9 in the evening.” 
(In the event of a “call for help coming from inside the house,” & when it comes to “exceptional 
cases provided for by the law.”  the article provides an exception to this principle)
In the case of the non-respect of this provision:“nullity for procedural defects and the procedures
that ensue” 
In cases of detention based on a warrant for arrest, the same protections for private life and for
the household are held: “it is not permissible for the officer in charge of carrying out an arrest
mandate to enter a house to arrest an accused individual before 6 o’clock in the morning and
after 9 o’clock in the evening.” 

Constitution of the Moroccan Kingdom 

Article 10
§1
“it is not permitted to arrest, detain, or punish an individual by methods other than those which 
are provided for by law.”
§ 2
“The household is inviolable, searches or verifications can only take place in the conditions and 
manners provided for by law”

Convention on Migrants’ Rights 

Article 14
protects migrants from being subject to any “or unlawful interference with his or her privacy, 
family, or household” and establishes the principle of the right to protection of the individual by 
law “against such interference or attacks”
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